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Appeal from the United States District Court
for the Southern District of Texas

Before JoLLY, SMITH, and DEMOSS,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:

The petitioners are lawful permanent resi-
dent aliens who pleaded guilty to marihuana
possession offenses and received deferred
adjudication in state court. Based on their
guilty pleas, the government successfully
sought their removal from the United States.
Although at the time of their guilty pleas the
Board of Immigration Appeals (“BIA”) inter-
preted the relevant immigration statutes as not
requiring removal for this type of deferred
adjudication (or at least asalowing for discre-
tionary relief from removal), the petitioners
were found to be removable and indligible for
discretionary relief based on precedent that
developed after entry of their pleas. They
filed for habeas corpus relief, which was de-
nied by thedistrict court. Finding no error, we
affirm.

l.

Laura Estela Salazar-Regino and Nohemi
Rangel-Rivera are lawful permanent residents
who filed habeas petitions in federa district
court regarding findingsthat they were remov-
ableand indigible for discretionary relief from
removal; the habeas petitions were consoli-
dated with seven other smilar petitions. The
district court denied the petitions, and al the
petritioners appedled. Salazar-Regino and
Rangel-Rivera's cases were selected as the
lead cases for briefing and argument. We

examinethefacts of each of their casesinturn.

A.

Salazar-Regino pleaded guilty on January 7,
1997, in Texas state court of third-degree-
felony possession of a controlled substance
(intentional and knowing possession of 5to 50
pounds of marihuana). It was her first of-
fense, and she received deferred adjudication
of guilty and was placed on probation for 10
years. On August 10, 1998, the Immigration
and Naturalization Service (“INS’)! com-
menced removal proceedings against her on
the grounds that she was (1) an aien who has
been “convicted” of a controlled substance
offense pursuant to 8 U.S.C.
§ 1227(a)(2)(B)(i),% and (2) an alien who has
been “convicted” of an “aggravated felony”

1OnMarch 1, 2003, the INS ceased to exist as
an agency withinthe Department of Justice, and its
enforcement functions were transferred to the
Department of Homeland Security; the entity is
now known asthe Bureau of Immigrationand Cus-
toms Enforcement. Because the relevant events
began before the reorganization, we continue to
refer to the INS.

2 Title 8 U.S.C. § 1227(a)(2)(B) provides that
“[any alien who at any time after admission has
been convicted of a violation of . . . any law or
regulation of a State[or] the United Statesrelating
toacontrolled substance. . . other than asingle of-
fenseinvolving possession for one’'s own use of 30
grams or less of marijuana, is deportable.”



pursuant to 8 U.S.C. § 1227(a)(2)(A)(iii),
namely a“ drug trafficking crime” asdefined by
8 U.S.C. § 1101(a)(43)(B) and 18 U.S.C.
8 924(c).

Salazar-Regino denied deportability and
moved to terminate the proceedings, contend-
ing she was not “convicted” for immigration
purposes under the state first-offender excep-
tion created in Matter of Manrique, 21 1. &
N. Dec. 58 (BIA 1995), which held that afirst-
time state drug offense of simple possession
should not be considered a conviction for
immigration purposes if the alien would have
hypothetically been eligiblefor treatment under
the Federal First Offender Act (“FFOA”)® had
he been prosecuted under federal narcotics
laws. The immigration judge (“1J’) agreed
that Salazar-Regino’s deferred adjudication
was not a“conviction” and concluded that her
crime of drug possessionwould not be punish-
able asafelony under federal law, and thereby
was not an aggravated felony under Matter of
L-G-, 20 1. & N. Dec. 905 (BIA 1994).

The NS appealed thetermination of there-
moval proceedings, and the BIA reversed,
concluding that Salazar-Regino was deport-
ableon either ground. The BIA found that the
deferred adjudication did constitute a“ convic-
tion” for immigration purposes under the stat-
utory definition of conviction enacted by Con-
gressin 1996, after Manrique but before Sal-
azar-Regino’s guilty plea* The BIA pointed
to its conclusion in Matter of Roldan, 22 1. &
N. Dec. 512 (BIA 1999), that the 1996 statu-
tory definition superseded Manrique. Further-

318 U.S.C. §3607(a), (b).

* See 8 U.S.C. § 1101(a)(48) (defining a con-
viction as, inter alia and with no stated excep-
tions,, a “plea of guilty” and some form of “re-
straint on liberty™).

more, the BIA concluded that Salazar-Regino
was dternatively removable because her state
felony drug-possession crime congtituted an
“aggravated felony” under United States v.
Hinojosa-Lopez, 130 F.3d 691 (5th Cir. 1997)
(whichheld that a state felony drug possession
crime constitutes an aggravated felony for fed-
eral sentencing purposes), and United Satesv.
Hernandez-Aval os, 251 F.3d 505, 508-10 (5th
Cir. 2001) (which extended the definition to
immigration proceedings and explicitly reject-
ed Matter of L-G-). Salazar-Reginofiled aha
beaspetitioninfederal district court, challeng-
ing the BIA’s conclusion. The denial of that
petition is the subject of the instant appeal.

B.

Rangel-Rivera pleaded guilty on March 9,
1999, in Texasstate court to felony possession
of marihuana (between 50 and 2000 pounds)
and was granted deferred adjudication. The
INS placed her in removal proceedings and
charged her with being deportable as an dien
convicted of a controlled substances offense.
She conceded that she was deportable as
charged® and applied for discretionary relief
pursuant to 8 U.S.C. § 1229b.° On May 11,
1999, the |Jfound that she deserved relief asa
matter of discretion.

> Rangd-Rivera pleaded guilty after Rold-
an was issued, so she is foreclosed from arguing
that that the decision was impermissibly applied to
her retroactively in defining the term “conviction”
for immigration purposes.

¢ Title 8 U.S.C. § 1229b(a)(1) states that can-
cellation of removal isavailable at the discretion of
the Attorney Generd if the dlien “(1) has been an
alienlawfully admitted for permanent residencefor
not less than 5 years, (2) has resided in the United
States continuously for 7 years after having been
admitted in any status, and (3) has not been con-
victed of any aggravated felony.”



The INS appealed, and the BIA reversed,
concluding that based onintervening precedent
sincethetime of the prior decision, Range-Ri-
vera s crime of felony drug possession was an
aggravated felony under Matter of Yanez-
Garcia, 23 1. & N. Dec. 390 (BIA 2002),
which adopted the construction set forth in
Hernandez-Avalos. Because the BIA found
that Rangel-Rivera had committed an aggra-
vated felony, it decided that the 1J had abused
his discretion by granting discretionary relief.
Rangel-Riverafiled ahabeas petitioninfederal
district court chalenging the BIA’s conclu-
son. Its denia is the subject of the instant

apped.

.

We review questions of law as to jurisdic-
tion and merits de novo. See Requena-Rodri-
guez v. Pasguarell, 190 F.3d 299, 302 (5th
Cir. 1999). We review the INS's construc-
tionsof thelaw it administersdeferentially, un-
der the test established by Chevron, U.SA,,
Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984). See INSv. Aguir-
re-Aguirre, 526 U.S. 415, 424 (1999).

On reviewing an Agency’s construction of
a statute it administers, we must perform
the well-known two-step inquiry: First, al-
ways, isthe question whether Congress has
directly spoken to the precise question at
issue. If the intent of Congress is clear,
that is the end of the matter; for the court,
as well as the agency, must give effect to
the unambiguoudly expressed intent of
Congress. If, however, the court deter-
mines Congress has not directly addressed
the precise question at issue, the court does
not smply impose its own construction on
the statute, aswould be necessary inthe ab-
sence of an administrative interpretation.
Rather, if the statute issilent or ambiguous
with respect to the specific issue, the ques-

tion for the court is whether the agency’s
answer is based on a permissible construc-
tion of the statute.

Moosa v. INS, 171 F.3d 994, 1005 (5th Cir.
1999) (citing Chevron, 467 U.S. at 842-43).

1.

ThelINSarguesthat thedistrict court erred
whenit held that it (the district court) had jur-
isdiction over Salazar-Regino’s petition. The
essence of the INS's argument is that we, as
the court of appeals, had jurisdictionto review
his appeal from the BIA’s decision directly,
and his habeas petition should therefore have
been dismissed because hefailed to exhaust his
other avalable remedies before filing that
petition.”

A.

Inresolving thisjurisdictional question, the
first issueto addressiswhether wewould have
had jurisdiction to review Salazar-Regino’'s
clamsondirect appeal. Asathreshold matter,
8 U.S.C. 8§ 1252(a)SSthe statute governing
review of final orders of removalSSstates that
review of such orders shal take place in the
courts of appeals by means of petitions for
direct review. Section 1252(a)(2)(C), how-
ever, diminatesjurisdiction to review fina or-
ders of removal involving aliens who are de-
portable for conviction of certain crimes, in-
cluding controlled substances offenses and ag-
gravated felonies.®

" The INS does not aver that the district court
lacked habeas jurisdiction over Rangel-Rivera's
petition, because she conceded that she was re-
movable and only chalenges her indigibility for
discretionary cancellation of removal.

8 Section 1252(a)(2)(C) reads as follows:

(continued...)



Despite thisjurisdictiona bar, it iswell es-
tablished that we retain jurisdiction to deter-
mine our own jurisdiction.® Specifically,

[w]hen confronted with a petition for re-
view from a crimina alien, a court of ap-
peals must make three specific inquiries
before dismissing the petition as barred §
1252(a)(2)(C): (1) whether specific condi-
tionsact to bar jurisdiction over the petition
to review; (2) whether the conditions that
bar jurisdictionSSfor example as in this
case, deportation for an aggravated fel-
onySShave been ‘ constitutionally applied;’
and (3) if the jurisdictional bar applies,
whether the remaining quantum of review
satisfies the Constitution.

Garcia, 234 F.3d at 259. Theissuesraised by
Sdlazar-Regino appear to fal squarely into

§(...continued)

Notwithstanding any other provision of law
(statutory or nonstatutory), including section
2241 of Title 28, or any other habeas corpus
provision, and sections 1361 and 1651 of such
title, and except as provided in subparagraph
(D), no court shall have jurisdiction to review
any final order of remova against an aienwho
is removable by reason of having committed a
crimina offense covered in section 1181(a)(2)
or 1227(a)(2)(A)(iii), (B), (C), or (D) of this
title, or any offensecovered by section 1227(a)-
(2)(A)(ii) of thistitle for which both predicate
offenses are, without regard to their date of
commission, otherwise covered by section
1227(a)(2)(A)(i) of thistitle.”

8 U.S.C. § 1252(3)(2)(C).

® See Lee v. Asheroft, 2005 U.S. App. LEXIS
9946, at *9-*10 (5th Cir. May 31, 2005); see also
Flores-Garza v. INS, 328 F.3d 797, 802 (5th Cir.
2003); Garcia v. Reno, 234 F.3d 257, 259 (5th
Cir. 2000).

what we have previously considered to be part
of the “jurisdictiona inquiry;” she challenges
whether she was “convicted” for the purposes
of removal, and she brings constitutional
chalenges (retroactivity, due process, and
equal protection) to whether the conditions
that bar jurisdiction (whether her deferred
adjudication was a “conviction” and whether
her offense was an “aggravated felony”)

apply.*°

Findly, Salazar-Regino notesthat acouple
of her claims could not have been reviewed by
us directlySSnamely, her challenge to her in-
eligibility for discretionary relief and her inter-
national law argument. She is correct, for
these questions do not address the jurisdic-
tional inquiry as we framed it in Garcia, id.

The issues that we do have jurisdiction to
consder on direct review, however, are
threshold issues that must be considered be-
forereaching Salazar-Regino’ sindigibility for
discretionary relief. Aswe explained in Lee,
2005 U.S. App. LEXIS 9946, at *19, the
proper procedure in such asituationisfirst to
fileapetition for direct review. If wethen de-
termine that the jurisdiction-stripping statute,

10 Salazar-Regino claims this court does not
have jurisdiction to entertain constitutional chal-
lengeswhere § 1252(a)(2)(c) applies, but the cases
she cites for this propositionSSCal cano-Martinez
v. INS, 533 U.S. 348 (2001), and Flores-Garza,
328 F.3d at 802-03SSareinapposite. TheCourtin
Calcano-Martinez declined to consider this issue,
becauseit was not relevant to the disposition of the
petitions under review. See Calcano-Martinez,
533 U.S. a 350 n.2. Similarly, Flores-Garza did
not decide theissue, because therewefound that it
was undisputed that the alien was removable by
another reason that independently triggered the
jurisdiction-stripping provison. SeeFlores-Garza,
328 F.3d at 802.



§ 1252(a)(2)(C), does not apply (because, for
example, we decide that the offense was not
an aggravated felony), then the dien is not
removable, and our inquiry ends. Seeid. If,
on the other hand, we determine that the alien
is removable and the jurisdiction-stripping
statute applies, we dismiss the case, and the
alien, lacking another avenue of review, can
proceed in habeas. Seeid. In sum, we agree
with the government’ s contention that we had
jurisdiction to entertain the threshold issuesin
Salazar-Regino’s appeal on direct review.

B.

Because there was jurisdiction for us to
hear Salazar-Regino’ sappeal ondirect review,
the government urges us to dismiss her habeas
petition for failureto exhaust availablejudicia
remedies.** The district court correctly noted
that at the time when Salazar-Regino filed her
habeas petition in the district court, there was
debate among the circuits as to whether the
requirement of exhaustion of availablejudicia
remedies still appliesin the wake of INSv. S.
Cyr, 533 U.S. 289 (2001).* Several courts

1 See Santos v. Reno, 228 F.3d 591, 597 (5th
Cir. 2000) (holding that habeas is unavailable
where the court of appeals could have heard the
claims presented through another avenue of relief);
Rivera-Sanchez v. Reno, 198 F.3d 545, 547 (5th
Cir. 1999) (stating that “ habeas jurisdiction exists
only where ‘chalenges [to deportation orders)
cannot be considered on direct review by the court
of appeals”); Requena-Rodriguez v. Pasquerdll,
190 F.3d 299, 305 (5th Cir. 1999) (stating that
habeas jurisdiction exists to review “statutory and
congtitutional challengesif thosechallenges cannot
be considered on direct review”).

12 Seale v. INS, 323 F.3d 150, 54 (1st Cir.
2003) (concluding that . Cyr has some ambigu-
ous language such that “[t]he question remains

(continued...)

have held that the availability of an alternative
forum of review does not conclusively deter-
mine, in the absence of plain Congressional
intent, that habeas jurisdiction is no longer
available.*®* Other circuits have ruled the other
way, holding that there is no habeas jurisdic-
tion to review an alien’sremoval order where
he falled to exhaust avalable judicid
remedies.™

Although we had not ruled on this precise
jurisdictional issue at thetimethedistrict court
considered Salazar-Regino’s habeas petition,
we have since adopted the position that the
exhaustion requirement still applies post-S.
Cyr. See Leev. Gonzales, 2005 U.S. App.
LEXIS 9946 (5th Cir. May 31, 2005). Be-

12( .. .continued)
open whether the existence of another availableju-
dicia forum to adjudicate the merits of an dien’'s
claim overrides the absence of aclear statement by
Congressthat it intended to strip the district courts
of their habeas jurisdiction.”)

¥ See Liu v. INS, 293 F.3d 36, 40 (2d Cir.
2002) (stating that theforum-availability argument
merely reinforced but did not determinethe conclu-
sionthat Congress had not plainly repeaed habeas
review); see also Chmakov v. Blackman, 266 F.3d
210, 215 (3d Cir. 2001) (concluding that although
the legal questions could have been considered on
direct review, the diens still could bring a habeas

petition).

1 |opez v. Heinauer, 332 F.3d 507, 510-11
(8th Cir. 2003) (“Although habeas jurisdiction re-
mains availableto deporteeswho rai se questions of
law and who haveno other availablejudicia forum
[citing &. Cyr], the statute here provides an ade-
guate judicia forum, permitting the noncriminal
deportee to file a petition for review in the appro-
priate court of appeals. ... Lopezfiled thewrong
actioninthewrong federal court.”); seeal so Baeta
v. Sonchik, 273 F.3d 1261, 1264 (9th Cir. 2001).



cause we have determined that we could have
reviewed Salazar-Regino’s claims on direct
review, and shefailed to pursue that avenue of
relief before filing her habeas petition in the
district court, dismissal of her habeas petition
IS appropriate.

Despite this, not all islost for Salazar-Re-
gino, for we decline to dismissfor lack of jur-
isdiction in this case and may consider the
merits of the issues raised by her habeas peti-
tion, because transfer to thiscourt isappropri-
ate in the interest of justice under 28 U.S.C.
§ 1631,* which provides:

Whether a civil action isfiled in a court as
defined in section of 610 of thistitle or an
appedl, including a petition for review of
administrative action, is noticed for or filed
with such court and the court finds that
there is a want of jurisdiction, the court
shdl, if it isin the interest of justice, trans-
fer such action or appeal to any other such
court in which the action or appea shall
proceed asif it had been filed in or noticed
for the court to which it is transferred on
the date upon which it was actualy filed in
or noticed for the court from which it is
transferred.

28U.S.C. §1631. Intheimmigration context,
that statute authorizes us to transfer these
casesto thiscourt if “(1) we would have been
able to exercise jurisdiction on the date that
they were filed in the district court; (2) the
district court lacked jurisdiction over the cas-
es, and (3) the transfer is in the interests of
justice” Castro-Cortez v. INS 239 F.3d

> The INS acknowledges that transfer is ap-
propriate under § 1631.

10

1037, 1046 (9th Cir. 2001).*°

The firgt requirement is met here, because
we would have had jurisdiction to review the
BIA’s disposition of Salazar-Regino’'s claims
on direct review, and she filed her habeas
petition in the district court within the thirty-
day deadline for filing for direct review.!
Next, we have decided that the district court
lacked habeas jurisdiction because Salazar-
Regino falled to exhaust her available judicia
remedies. Finaly, it would beintheinterest of
justice to dlow this reief, given that the
caselaw regarding this procedure was admit-
tedly murky post-S. Cyr, and the purpose of
the transfer statute “is to ad litigants who
were confused about the proper forum for
review.” Baeta, 273 F.3d at 1264-65 (internal
citations omitted).

As afina complication, we must deal with
the clamsthat Salazar-Regino could not have
brought on direct review, namely, her chal-
lengeto her indigibility for discretionary relief

6 Technically, the text of § 1631 authorizes
only the court in which the action was filed (which
would be the district court) to effect a transfer.
This places us in an odd procedural posture, be-
causeit meansthat if wefind that the district court
erred in not transferring the case to us, we would
haveto remand with direction totransfer back to us
so that we could consider what is aready before
us. See Lopez, 332 F.3d at 511. We agree with
the Eighth and Ninth Circuits that we should
dispense with that formality in the interest of
judicial economy, and consider the case properly
transferred to us where it is otherwise appropriate
under § 1631. Seeid.; see also In re McCauley,
814 F.2d 1350, 1352 (9th Cir. 1987).

17 See 8 U.S.C. § 1252(b)(1) (stating that a
petitionfor direct review must befiled no later than
30 days after the date of the final order of re-
moval).



and her international law clam. The district
court pointed to the existence of these claims
to justify retaining jurisdiction over al of
Salazar-Regino’s claims.

The Ninth Circuit has taken a different ap-
proachSSit splits the claims into those that
could have been brought on direct appeal and
those that could not, and treats them differ-
ently.*® Thisapproachispreferable, becauseit
comports with the procedure recommended in
Lee, 2005 U.S. App. LEXIS 9946, at
*19SSthat an dien first present his threshold
jurisdictional issues on direct appeal, and then
if unsuccessful pursue the remainder of his
clamsin habeasSSand becauseit also prevents
alitigant from manufacturing habeas jurisdic-
tion by bootstrapping, onto hishabeaspetition,
frivolous issues that could not be reviewed on
direct appedl.

Thus, pursuant to 8§ 1631, wetransfer al of
Sdlazar-Regino’s claims (other than her chal-
lengeto her indigibility for discretionary relief
and her international law claim) to this court
for consideration on the merits. Because
habeas jurisdiction was proper for the remain-
ing clams, we do not transfer those, and we
consider them on the merits as properly ap-
pealed to us after being denied by the district
court.

V.

Salazar-Regino challenges the BIA’ s deci-
sion that her Texas deferred adjudication con-
stitutes a “conviction” for removal purposes.
Importantly, no definition of “conviction”

18 Cf. Baeta, 273 F.3d at 1264 (“Under the
circumstances presented, transfer of the portion of
the habeas petition [that could have been raised on
direct review] to this Court is appropriate.” (em-
phasis added)).

11

existed before 1996. In this context, the BIA
decided Matter of Manrique, 21 1. & N. Dec.
58 (BIA 1995), which held that alienswho re-
celved deferred adjudicationfor first-timedrug
offenses in state court who would be eligible
for discretionary deferred adjudication under
the FFOA™SShad they been prosecuted under
federal drug lawsSSwould not beconsideredto
have a “conviction” for immigration removal
purposes. Seeid. at 64. That decision was
based onapolicy consideration that the appro-
priate focus should be on the alien’ s conduct,
not the breadth of the state rehabilitative
statute; the BIA decided that leniency should
be extended to aliensto providethemthe same
treatment they would have recelved under
federal law if they had been subject to federd
rather than state prosecution. Seeid. at 63-64.

In 1996, Congress drafted a concrete defi-
nition of “conviction” for immigration pur-
pOSesS:

Theterm “conviction” means, with respect
to an alien, a formal judgment of guilt of
the alien entered by a court or, if adjudica-
tion of guilt has been withheld, whereSS

() ajudge or jury has found the aien
guilty or the alien has entered a plea of
guilty or nolo contendere or has admit-
ted sufficient facts to warrant a finding
of guilt, and

(i) the judge has ordered some form of
punishment, penalty, or restraint on the
alien’s liberty to be imposed.

¥ Under the FFOA, a successfully completed
deferred adjudication could not be considered “a
conviction for the purpose of adisqualification or
a disability imposed by law upon conviction of a
crime, or for any other purpose.” 18 U.S.C.
§ 3607(b).



8U.S.C. §1101(a)(48). In Matter of Roldan,
221.& N. Dec. 512,518 (BIA 1999), the BIA
determined that this new definition abrogated
Manrique, noting that Manrique and the deci-
sionsit relied on were decided “in the absence
of any indication from Congress asto whether
astaterehabilitative action should begivenany
effect in immigration proceedings.” Roldan,
22 1. & N. Dec. a 526. The BIA observed
that the plain language of § 1101(a)(48) dic-
tated that

a state action that purports to abrogate
what would otherwise be considered a
conviction, as the result of a state rehabili-
tative statute, rather than as a result of a
procedure that vacates a conviction on the
merits or on grounds relating to a statutory
or constitutional violation, has no effect in
determining whether an dien has been
convicted for immigration purposes.

Id. at 527. The BIA assumed that Congress
was aware of its administrative exception for
deportability that was created in Manrique but
noted that Congress had failed to provide any
exceptions that would alow the Manrique
exception to survive. Seeid.

Mainly by citing and crediting the argu-
ments made in the Roldan dissents, Salazar-
Regino argues that Roldan incorrectly con-
cluded that 8 1101(a)(48) overruled Man-
rique. As the district court correctly found,
however, that questionisforeclosed by Moosa
v. INS 171 F.3d 994, 1005-06 (5th Cir. 1999),
which held that “[c]onsidering only the text of
§ 322(a), a Texas deferred adjudication, see
supra note 1, isa‘conviction.””.*® Exercising

2 In Moosa, we found that the first prong of
§ 1101(a)(48) was met because Texas law states
(continued...)
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Chevron deference, we cannot say that the
BIA’sinterpretation of the statuteit ischarged
with administering was an impermissible con-
struction in light of our binding precedent in
Moosa, in which wefound thisconstructionto
be dictated by the text of the statute. Seeid.
at 1005.

V.

Sdlazar-Regino and Rangel-Rivera claim
that the BI A erroneously applied our construc-
tion of “aggravated felony” expressed in Unit-
ed Sates v. Hernandez-Aval os, 251 F.3d 505
(5th Cir. 2001). Congress hasdefined “aggra-
vated felony” for immigration purposes to
mean, inter alia, “adrug trafficking crime (as
defined in section 942(c) of Title 18).”
8U.S.C. 8§1101(a)(43)(B). Section 924(c) of
Title 18, in turn, defines “drug trafficking
crime’ to include “any felony punishable under
the Controlled Substances Act (21 U.S.C. §
810 et seq.) . . .” 18 U.S.C. § 924(c)(2);
Hernandez-Avalos, 251 F.3d at 507.

As of 1995, the BIA used a “hypothetical
federa felony” approach in defining aggravat-
ed felonies, which included any state offense
that would be “punishable as afelony” under
the Controlled Substances Act if it were afed-
eral offense. Seeid. at 508-09; Matter of L-G-
, 21 1. & N. Dec. 89 (BIA 1995). Based on
this reading, the BIA construed state felony
drug possession as not coming within the
definition of aggravated felony forimmigration

2(...continued)

that ajudge may enter adeferred adjudication “ af -
ter receiving apleaof guilty or plea of nolo conten-
dere, hearing the evidence, and finding that it sub-
stantiatesthe defendant’ s guilt.” Moosa, 171 F.3d
at 1005 (citing TEX.CODE.CRIM. P. art. 42.12 §
5(a)). Further, the court found the second prong
was met because probation constitutes a punish-
ment and arestraint on liberty. Seeid. at 1006.



purposes. SeeHernandez-Avalos, 251 F.3d at
508-10. Meanwhile, we used a different
interpretation in federal sentencing cases,
construing the definition of aggravated felony
to include offenses that are (1) punishable
under the Controlled Substances Act (whether
asafeony or not) and (2) afelony in the law
of the convicting jurisdiction. This led to
divergent results. Seeid. at 508 (citing United
States v. Hinojosa-Lopez, 130 F.3d 691, 694
(5th Cir. 1997)).

In Hernandez-Avalos, id., we resolved this
discrepancy by extending to the immigration
context the definition of “aggravated felony”
asestablished by Hinojosa-Lopez. Wedecided
that the plain language of the statutes “indi-
cate[s] that Congress made a deliberate policy
decisionto include asan ‘aggravated felony’ a
drug crime that isafeony under state law but
only as a misdemeanor under the [Controlled
Substances Act], and that alack of a uniform
substantive test for determining which drug
offenses qudify as‘aggravated felonies' isthe
consequence of a deliberate policy choice by
Congress that the BIA and the courts cannot
disregard” (internal citations omitted).

TheBIA directly applied Hernandez-Aval -
osin Salazar-Regino’ s case, and to the extent
that her argument attacksthat case aswrongly
decided, it is foreclosed by our obligation to
follow the prior panel opinion. Similarly, we
cannot say that the BIA wasincorrect to apply
Matter of Yanez-Garcia, 231. & N. Dec. 390
(BIA 2002) (adopting the Hernandez-Aval os
rule) to Rangel-Rivera, because we are bound
by Hernandez-Avalos, which tells us that the
plainlanguage of the statute dictates the inter-
pretation of “aggravated felony” made by the
BlAinYanez-Garcia. Accordingly, wecannot
say that the BIA, in light of Chevron defer-
ence, made an unreasonable interpretation of
the statute that it is charged to administer.
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VI.

Sdlazar-Regino and Rangel-Rivera claim
that their due process rights were violated by
theretroactive application of Roldan and Her -
nandez-Aval os to them, because they pleaded
guilty before those rulings were made. As
correctly noted by the district court, theretro-
active application of judicia decisions is a
longstanding maxim. “The genera principle
that statutesoperate prospectively andjudicia
decisions apply retroactively had been fol-
lowed by the common law and the Supreme
Court’ sdecisions‘for near athousand years.””
Hulinv. Fibreboard Corp., 178 F.3d 316, 329
(5th Cir. 1999) (quoting Kuhn v. Fairmont
Coal Co., 215 U.S. 349, 372 (1910) (Holmes,
J., dissenting)).

This reasoning originates from the notion
that “[w]hen [the courts] appl[y] arule of fed-
eral law to the parties before it, that ruleisthe
controlling interpretation of federal law and
must be given full retroactive effect inal cases
still open on direct review and asto al events,
regardless of whether such events predate or
postdate [the court’s] announcement of the
rule” Harper v. Va. Dep't of Taxation, 509
U.S. 86, 97 (1993). The logic is that judges
“say what the law is,” rather than “what the
law shal be” as legidatures do; overruling a
former judicial decision is not a new declara
tion of law, but rather a new decision that
correctslegal error. Seeid. at 107 (Scalia, J.,
concurring) (citing Marbury v. Madison, 5
U.S. 137 (1803)).%

A.
First, Salazar-Regino arguesthat principles

2L For a comprehensive discussion of the deve-
opment of theretroactivity doctrinein the Supreme
Court, see Hulin, 178 F.3d at 329-33.



of administrative rather than judicia retroac-
tivity should be applied, citing Microcomputer
Tech. Inst. v. Riley, 139 F.3d 1044, 1050 (5th
Cir. 1998).% Aswe stated in Riley,

When an agency changes its policy pro-
spectively, areviewing court need only de-
termine the reasonableness of the new
interpretation in terms of Chevron. But
where an agency makes a change with
retroactive effect, the reviewing court must
also determine whether application of the
new policy to aparty who relied on the old
is so unfair as to be arbitrary and capri-
cious.

Id. We concluded that in evaluating the retro-
active effect of achangein administrative pol-
icy, we“baancetheillsof retroactivity against
the disadvantages of prospectivity.” Id.

We do not apply the administrative retro-
activity test in this case, where therule that is
sought to be applied retroactively is not a
change in administrative policy, but rather an
administrative decision that interprets a statu-
tory change. In Riley, the petitioner clamed
reliance on policy stated in a memorandum,
issued by the agency, that was contrary to the
administrative decision made by the agency in
hiscase. Seeid. at 1049-50.

Sdazar-Regino may clam reliance on
policy expressed in Manrique befor her guilty

2 This argument could only possibly apply to
theretroactive application of Roldan, whichwasa
BIA decision, and not the retroactive application of
Hernandez-Aval os, which is one of this court’s
opinions. Consequently, thisargument could bene-
fit only Salazar-Regino and not Rangel-Rivera,
who appeals only the retroactive application of
Hernandez-Aval osto prevent her obtaining discre-
tionary relief from removal.

plea, but the fact is that § 1101(a)(48), de-
fining “conviction,” aso predated her plea, and
thus Roldan did not constitute a sua sponte
change in policy that we review for arbitrari-
ness and capriciousness, but rather a determi-
nation that the statute that it was charged with
administering abrogateditsprior policy. Rold-
an was not establishing anew rule or standard
of conduct, but was merely determining the
effect of a superseding act of Congress.

B.

Thepetitionersalso clam, citingHulin, 178
F.3d at 333, that the judicia retroactivity
doctrine is inapplicable to apply Roldan and
Hernandez-Aval osto their cases because they
claim that judicia retroactivity cannot trump
the claimed due processviolation, therequire-
ment of “fair notice” under BMW of North
America v. Gore, 517 U.S. 559 (1996). In
Hulin, we noted severa instances in which a
new rule does not “ determine the outcome of
the case”:

Thus, a court may find (1) an aternative
way of curing the constitutional violation,
or (2) a previoudy existing, independent
legal basis (having nothing to do withretro-
activity) for denying relief, or (3) asin the
law of qualified immunity, a well-estab-
lished general legd rule that trumps the
new rule of law, which general rulereflects
both reliance interests and other significant
policy judtifications, or (4) a principle of
law, such asthat of “findity” present in the
Teague context, that limits the principle of
retroactivity itself. But, this case [wherea
concern about reliance alone has led the
Ohio court to create what amountsto anad
hoc exemption from retroactivity involves
no such instance ]

Hulin, 178 F.3d at 333 (citing Reynoldsville
Casket Co. v. Hyde, 514 U.S. 749, 758-59



(1995)). We then added:

Evidently, the Supreme Court has con-
cluded that the Linkletter[*] and Chevron
Oil[*] departures from traditional retroac-
tivity doctrine proved unsatisfactory. The
Court’ smost recent decisions substantially
reject those departures and return to the
genera rule of adjudicative retroactivity
leaving only anindistinct possibility of the
application of pure prospectivity in an ex-
tremely unusual and unforeseeable case.

Id. (emphasisadded). Thepetitionersthencite
language from S. Cyr, 533 U.S. at 323-24,
which stated that it would be “contrary to
‘familiar considerations of fair notice, reason-
able reliance and settled expectations’” to
disrupt a fully-executed plea bargain by mak-
ing drastic, retroactive, changes to its immi-
gration consequencesSSand clamthat it estab-
lishes the “extremely unusual” circumstances
envisoned by Hulin that may allow for the
“indigtinct possibility” that judicia rulings not
be given retroactive effect.

Theflaw in petitioners presentation isthat
it isin essence nothing more than an argument

%381 U.S. 618 (1965) (holding that a decision
tolimit anew rule of criminal constitutional law to
prospective application can be based on a balanc-
ing of the purpose of the new rule, the reliance
placed on the previous view of the law, and the
effect on the administration of justice of a retro-
spective application).

2404 U.S. 97 (1971) (holding that in the fed-
eral noncriminal law context, a judicial decision
can be applied nonretroactively if it established a
new principleof law, if suchalimitationwill avoid
substantial inequitableresults, and if retrospective
application will not retard the purpose and effect of
the new rule).
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that the rulings should not be gpplied retroac-
tively because of reliance interestsSSthat
petitioners detrimentally relied on the BIA’s
pronouncements pre-Manrique and pre-
Hernandez-Avalos. The Supreme Court has
repeatedly rejected reliance adone as areason
for overcoming theretroactivity doctrine.”® In
this context, where reliance interestsalone are
insufficient to overcome judicial retroactivity,
petitionersfail to cite any casesthat dictate “a
well-established genera legal rulethat trumps
the new rule of law, which general rulereflects
both reliance interests and other significant
policy justifications’ asinthelaw of qualified
immunity. Hulin, 178 F.3d at 333 (emphasis
added).

Althoughitistruethat in &. Cyr, 533 U.S.
at 321-22, the Court noted the problemsof fair
notice in the context of attaching new disabili-
ties to plea agreements, that case dealt with
the question whether astatutory change could
be applied retroactively by command of Con-
gress, and did not deal with whether ajudicia
decision can be applied insuchaway. See S.
Cyr, 533 U.S. at 321-22. This distinction is
importantSSalthough the plain, correct state-
ment of the law provided St. Cyr withthetype
of relief he desired at the time of his plea
agreement, Salazar-Regino and Rangel-Rivera
were relying on plainly erroneous interpreta-
tions of the law in expecting relief at the time
they pleaded guilty, asilluminated by the BIA
in Roldan and by this court in Hernandez-

% See, e.g., Harper, 509 U.S. at 97 (“In both
civil and criminal cases, wecan scarcely permit the
substantive law [to] shift and spring according to
the particular equities of individual parties’ claims
of actual reliance on an old rule and of harm from
aretroactiveapplicationof thenew rule.”) (internal
citations omitted); see also Reynoldsville Casket,
514 U.S. at 759.



Avalos.® The district court and the BIA did
not err in applying Roldan and Hernandez-
Avalos retroactively.

VII.

The petitioners argue that their removal
violated the Equal Protection Clause for two
reasons, based on aleged unequal disposition
of their cases resulting fromthe (1) timing and
(2) location of their proceedings. Weexamine
each in turn.

A.

Sdlazar-Regino clams her rights under the
Equal Protection Clausewereviol ated because
the results of her proceedings were influenced
by their timing. Shefindsunfairnessinthefact
that had her removal proceedings taken place
afew weekslater, Roldan would aready have
been issued, so the 1J would have found her
removable. Because, however, at that hypo-
thetical time, Hernandez-Aval oswould not yet
have been issued, Salazar-Regino would have
beendigiblefor discretionary relief. Although
Salazar-Regino is correct concerning the
unfortunate effect of the timing of her pro-
ceedings, we dismiss the argument as frivo-
lous, because she points to no persuasive
authority that an Equal Protection Clause

% |n Hernandez-Avalos, the alien argued that
theinterpretation of “aggravated felony” we artic-
ulatedinthat case should not apply to him because,
had the INS officials properly applied BIA prece-
dent at the time he was removed, his underlying
state crime would not have qualified. See
Hernandez-Avalos, 251 F.3d at 508. Wergected
this claim, noting that “[w]e see no reason why the
procedural posture of this caserequires usto hold
that it wasfundamentally unfair totreat Hernandez
as an aggravated felon because he should have the
benefit of an agency’s erroneous interpretation of
applicable law.” |d. at 509.
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violation may be based on timing.?’

B.

Petitioners alege equal protection viola
tions based on the location of their proceed-
ings, arguing that varying case law in other
circuits would have made them eligible for
relief.  We dismiss this clam as frivo-
lousSSadopting this unsupported argument
would wreck havoc on the federal judicial
system as we know itSSbhasically disalowing
any split of authority between or among the
various circuits.

%" Sal azar-Regino cites only the separate opin-
ion in Logan v. Zimmerman Brush Co., 455 U.S.
422 (1982), which would have found an Equa
Protection violation where a statute gave different
treatment to discrimination claims that were con-
sidered by a Commission within 120 days of being
filed by a complainant, and claims that were con-
sidered afterwards (whichwould be summarily dis-
missed). The Court found no rational basisin the
distinction, because “[t]lerminating potentially
meritorious claims in a random manner obviousy
cannot serve to redress instances of discrimina
tion,” prevention of which is the purpose of the
statute. Seeid. at 439 (separate opinion of Black-
mun, J.).

This is digtinguishable from the situation at
hand, because no statute works here to create di-
vergent outcomes based on timing of certain ac-
tions beyond Salazar-Regino’s control; rather, the
disparate effects are a result of the speed of the
removal proceedings in relation to the issuance of
other legal precedent. The fact is that any party
who is subject to the effect of a judicia decision
that changes the interpretation of a statute can al-
ways complainthat hereceived disparatetreatment
vis-&-vis others whose cases were finalized before
the new interpretation was rendered. We cannot
find an equal protectionviolationin such a circum-
stance, because it would eviscerate the well-estab-
lished judicia retroactivity doctrine.



VIII.

Petitioners contend their removal violated
international law. Their entireargument solely
consists of a citation to Beharry v. Reno, 183
F. Supp. 2d 584, 593-99 (E.D.N.Y. 2002).
This point is waived for falure to brief
adequately.”® Beyond failing to explain how
the cited opinion should apply to the instant
case, petitioners fail to mention that the opin-
ion isnot even good law: It wasoverruled in
Beharry v. Ashcroft, 329 F.3d 51 (2d Cir.
2003).

IX.

Insummary, we DI SM I SS Salazar-Regino-
's clams that we transferred to this court,
pursuant to 28 U.S.C. 8§ 1631, because the
BIA did not commit reversible error. We
AFFIRM the dismissa of the entirety of
Rangel-Rivera shabeaspetition and theclaims
that remained in Saazar-Regino’s habeas
petition, because the district court committed
no reversible error.

% See FED. R. APP. P. 28(8)(9)(A); see also
United Sates v. Ogle, 2005 U.S. App. LEXIS
12714, at *2 (5th Cir. June27, 2005) (per curiam);
United Satesv. Martinez, 263 F.3d 436 (5th Cir.
2001).



